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CONSTITUTION 


Fifth Amendment 

No person shall ... be deprived of ‘Life, liberty, 
or property without due process of ‘Vaw cee ate 
Sixth Amendment = 


... the accused shall enjoy the right «es. to be 


informed of the nature and cause of the accusation.... 
Fourteenth Amendment aS j 

Section I. All persons bore oF saturalized in 
the United States, and subject to: the jurisdiction 
thereof, are citizens of the United States and of. the 
States wherein they reside...nor shall any State deprive 


any person of...liberty.. .without -due process of law; 


nor deny to any person vitbin its Jurisdiction the 


equal protection of the laws. 
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STATUTES 


D. C. Code, 1967 edition 


Title 21-1551 - Jurisdiction of children and minors; 


JUT1S 01 C0) 


retention. 


(a) Except as herein otherwise provided, the . 


Juvenile Court has original and exclusive jurisdiction 
of all cases and in proceedings: 

GQ) conceming a child as defined by section 
16-2302. es 

(A) who has violated a law, or hes ‘ violated an 
ordinance or regulation of the District of Columbia, 


Title 212-1553 - Waiver of Jurisdiction in case of 


TR POP 


felony and transfer of case. 


When 2 person 16 years of age or over. is © 
charged with an offense which if committed by @ person 
28 years of age or over is a felony, or when a child 
under 18 years of age is charged with an offense which 
is committed by 2 person 18 years of age or over is 
punighabte by death or life imprisonment, @ judge may, 
after full investigation, waive jurisdiction and | 
order the child held for trial under the regular pro- 


cedure of the court which would have jurisdiction 
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of the offense if committed by a person 18 years of 

age or over; or the other court may exercise the powers 
conferred upon the Juvenile Court by this chapter and 
subchapter I of chapter 23 of Title 16 in conducting 
and disposing of such cases. (Dec. 23, 1963, 77 Stat. 
499, Pub. L. 88-241, sec. 1 eff. Jan 1, 1964). | 

Title 16-2301 - Definitions 


—————— 


As used in this subchapter 
"adult"means a person 18 years of age 
or older; and tee — 
"child" means a person under 18 years 
of age. (Dec. 23, 1963, 77 Stat. 586, Pub. L. 
88-241, 1, eff. Jan. 1, 1964). 


Title 16-2302 - Information regarding child; investigation; 


petition; contents. 


When a person gives to the Director of Social 
Work of the Juvenile Court of the District of Columbia, 
or other officer of the court duly designated me his 
representative, information in his possession that a 
child is within the provisions of section 11-1551, a 
duly designated officer of the Court shall make a@ pre- 
liminary investigation to determine whether the interests 
of the public or of the child require that further action 
be taken, and report his finding, together with a state- 
ment of the facts to the Director of Social Work. When 


praticable, the inquiry shall include a preliminary 


-7- 
investigation of the home and environmental situation 


of the child, his previous history, and the circum- 


stances that were the subject of the information. . When 


the Director of Social Work finds that jurisdiction _ 


should be acquired, he shall, after consultation with 
and approval by the corporation counsel or his 
assistant assigned to the court, authorize a petition 
to be filed. Where the Director fails so to find, 

the person giving information to the Director may pre- 
sent the facts to the corporation couneel or his 
assistant, who, after investigation by an officer of 
the court as herein provided, may authorize a petition 
to be Filed. The proceedings shall be entitled, “In 
the Matter of , a child, under eighteen 
years of age”. 

The petition shall be verified by the officer 
making the investigation, or other person having 
personal knowledge of the case, and shall allege 
briefly the facts which bring the child within the 
provisions of section 11-1551, and shall state che 
name, age, and residence of a qa) 


the child; (2) his parents; (3) his legal guardian, i£ 
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there be one; (4) the person or persons having custody 


or control of the child; and (5) the neerest known’ 
relative, if no parent or guardian can be found, 

When any of the facts herein required are not 
known by the petitioner the petition shall ‘80 state, 
(Dec. 23, 1963, 77 Stat. 586, Pub. L, 88-241, sec. 1, 
eff. Jan. 1, 1964). . 

Title 16-2308 - Determination and order of the Court 

(a) When the court finds that the child comes 
within the provisions of this subchapter and section 
11-1551, it may by order duly entered:... : 

(2) commit the child to the Board of Comntssioners 
of the District of Columbia or its authorized repre- 
sentative; or to the National Training School for 
Boys if in need of such care as is given in the schoo}; 
or to a qualified suitable private institution or 
agency willing and able to assume the. education, care, 
and maintenance of the child without - expense to the 
public;... ie : 

(d) An adjudication upon the status of | a , child 


in the jurisdiction of the Court does not operate to 
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impose any of the civil disabilities ordinarily imposed 
by conviction, and 4 child is not deemed a criminal 
by reason of an adjudication. An adjudication is not 
deemed a conviction of a crime, and a child may not be 
charged with or convicted of a crime in court, except 
as provided by section 11-1553. The disposition made 
of a child, or evidence given in the court is not 
admissible as evidence against the child in any case 
or proceeding in any other court, and the atepo- 
sition, or evidence, or adjudication, does not operate 
to disqualify a child in any future civil-service 
examination, appointment, or application for public . 


service under either the Government of the United 


States or of the District of Columbia. (Dec. 23, 1963, 


77 Stat. 589, Pub. L. 38-24%, sec. 1, eff. Jan. 1, 1964). 


Title 22-105 - Persons advising, inciting, OF conniving 
at criminal offense to be charged ‘as principals. 


In prosecutions of any criminal offense all 
persons advising, inciting, or coaniving at the offense, 


or aiding or abetting the principal offender, shall be 


charged as principals and not as accessories, the 
intent of this section being that sé:to all accessories 
before the fact the law heretofore applicable in: cases 
of misdemeanor only shall apply to all crimes, whatever 
che puniehnent may be. (Mar. 3, 1901, 31 Stat, 1337, 
ch. 854, sec. 806). ae 


Title 22-502 - Assault with intent to commit gayben or 
with dangerous weapon, a 


Every person convicted of an assault vith 
intent to commit mayhem, or of an assault vith a 


dangerous weapon, shall be sentenced to iapriscameat 


for not more than ten years. (Mar. 3, 1901, 32° Stat. 


1321, ch. 854, sec. 804). 


Title 22-504 - Assault or threatened assault ina 
menacing manner. aes 


Whoever unlawfully assaults, or chrestens 
another in a menacing manner, shall be fined not more 
than five hundred dollars or be imprisoned not more 
than twelve months, or both. (Mar. 3, 1901, a Stat. 


1322, ch. 854, sec. 806). 


=i 
Title 22-2901 - Robbery 

Whoever by force or violence, whether against resistance 
or by sudden or stealthy seizure or snatching, or by putting 
in fear, shall take from the person oF iumediate actual 
possession of another anything of value, 4s guilty of 
robbery, and any person convicted thereof shall suffer 
imprisonment for not less than six months nor more thaa 
fifteen years. (Mar. 3, 1901, 31 Stat. 1322, ch. 854, 


sec. 810). 


Laws of Maryland, 1969. Volume I, chapter 432 


Section 70-18 

(a) A determination that a child is delinquent must 
be based upon allegations proven beyond @ reasonsble 
doubt. An uncorroborated confession made by & child out 
of court shall not be sufficient proof of delinquency. 

(b) In all cases which an adult is charged under 
this subtitle, the allegations mst be proven beyond a 
reasonable doubt. . . ‘ 

(c) In all other cases the allegations shall be 


proven by a preponderance of the evidence.... 
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Colorado Revised Statutes, 1963, Volume IT | 
(1967 Permanent Supplement). Chapter 22, a eee Code. 


Art. 3 - Petition, adjudication: disposi ton 
22-3-6 - Adjudicatory hea ring - tindings - adjedtestion. 

(1) At the adjudicatory hearing, which shall be 
conducted as provided in Section 22-1-7, the court shall 
first consider only whether the allegations of the 
petition are supported by evidence beyond a reasonable 
doubt.. : 

(5) When the court finds that “the aliegstion of 
the petition are not supported by evidence beyoud a 
reasonable doubt, the court shall order the petition 
dismissed. . 

(6) (a) When the court finds . that the aitagas 
tions of the petition are supported by evidence beyond 
a reasonable doubt, the court shall ‘sustain the petition, 
and shall make an order of adjudication, setting forth 
whether the child is delinquent, in need of supervi- 


gion, or neglected or dependent. 
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MISCELLANY 


The Uniform Juvenile Court Act. (Adopted 1968) 
Section 29 (b): 

If the court finds on proof beyond @ reason- 
able doubt that the child committed the acts by reason 
of which he is alleged to be delinquent or unruly, it 
shall proceed immediately or at & postponed hearing 
to hear evidence as to whether the child is in need 
of treatment or rehabilitation and to make and file 
its findings thereon. In the absence of evidence to 
the contrary, evidence of the commission of acts 
which constitute a felony is sufficient to sustain 8 
finding that the child is in need of treatment or 
rehabilitation. If the court finds that the child 
is not in need of treatment or rehabilitation, ie 


shall dismiss the proceeding and discharge the child 


from any detention or other restriction theretofore 


ordered. 

1969: Rules Governing the Courts of the State 
of New Jersey. Effective September 8, 1969. Part V. 
Rules Governing the Juvenile and Domestic Relations 


Court. Chapter III, Procedure in Juvenile Matters. 


Rule 5:9-1..- 


(€) Hearing after Finding Proof of Del ineraemecy 
After hearing of 4 Juvenile couplsint, if the epee 


finds beyond @ reasonable doubt that the evidence 
sufficient to support an adjudication of dolinguonsy. 
it may either adjudicete delinquency of seat pons 
adjudication and,in either event, order on inquiry 
into the habits, mode of life, physical of wont? ean 
dition of the juvenile and such other setters os may 
be of assistance to the court in detoruining the éise- 
position of the complaint that will best corve che 
welfare of the juvenile. | | 


tion of Juvenile Court Rules [State of Washington). 


Adop , 
Effective January 10, 1969, in 75 Wash. 26 167, 184. 


Rule 4.4 - Fact Finding Hearing 
(b) Degree of Proof - Na fact finding hweoring o@ 


a petition alleging delinquency, the facts alleged 
must be proven beyond a& reasonable doubt. in feet 
finding hearing on a petition alleging dependency che 
facts alleged must be proved by 3 preponderance ef che 


evidence. 
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Ketcham, Judge Orman W. "The Defense Counsel and the 


Juvenile Court". Notes for an address given to 


the Juvenile Court Pratice Institute, November 


21, 1969. A oy deep heat os Lely Le en lOd One nen Oia) Or Or Le 


STATEMENT OF ISSUES 


1. Is a minor accorded due process and equal 


protection of the laws when he is found delinquent 
through conviction of an offense, with which he is 
not charged namely, aiding and abetting or sizple 
assault, and of which he had no notice, by @ standard 
‘of proof appropriate for civil cases rather than for 
those which can result in loss of liberty for years? 
2. Whether proof beyond a reasonable doubt is 
part of that due process constitutionally required 
in juvenile delinquency proceedings? 


This case has not previously been before this court. 


REFERENCES TO RULINGS: 


1. Opinion of Judge Fauntleroy, Juvenile Court, March 28, 1968, Transcript 
page 33; record page 93. 


2. Opinion of Judge Cayton, ND. C. Court of Appeals, June 16, 1969, 
254 A.2d 730. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No. 23, 274 


IN THE MATTER OF: 
JAMES EDWARD COWARD, 


APPELLANT. 


H i 
APPEAL FROM THE JUDGMENT OF THE DISTRICT OF COLUMBIA 
COURT OF APPEALS AFFIRMING A JUVENILE 
COURT JUDGMENT 


— TT 


BRIEF OF APPELLANT JAMES EDWARD COWARD 


TT 


STATEMENT OF THE CASE 
A. Nature 
This matter concerns an appeal from a finding of 
delinquency, based on a conviction of either (a) simple 
assault, on a surprise witness, a charge of which Petitioner 
had no notice, or (b)"guilt by association", after being 


found not guilty of the two offenses with which he was 


-18- 


charged, namely assault with a deadly weapon and robbery, 
through the devious route of the lesser included offense 
because he was present in the same group when the first 
assault was made on the driver, Joseph Tate, on New 
Hampshire Avenue, Northwest. The finding of gutiey was 
determined by using as the standard of proof in his 
case the "preponderance of the evidence test” of 
ordinary cases. 

B. Course of Proceedings 

At trial on March 28, 1968 (TR. 28-29) the Coure 
first found Appellant Coward guilty of assault with a 
deadly weapon "by association" because he was on the 
same street, New Hampshire Avenue, Northwest, soing 
from one party to another with other teen-age party goers. 
Then the Court corrected its finding to “not guilty” . 
because there was no testimony that Appellant Coverd 
entered the area where both the stabbing and robbery 


occurred, and found him guilty of "simple assault" by 


association (TR. p.33). The complaining witness had 


failed to identify Appellant Coward as connected with 


the charges set forth in the petition (Mar. 7, 1968, 


TR. pp. 4, 8, 11, 20). Moreover, the Government made 


no effort to prove either specific intent, an indis- 


pensable element of the offenses charged, or conspiracy, 
an indispensable element of the offense of aiding and 
abetting. 

C. Disposition 

Appellant was continued on probation pending appeat. 
Notice of Appeal was filed on 2nd April 1968, in the 
District of Columbia Court of Appeals. The cause was 
argued on 30th April 1969, and the judgment affirmed 
on 16th June 1969. The Judgment and Order found that 
“the Ist allegations &s to simple assault of the 
petition” were proved by a preponderance of the evi- 


dence in Court. 
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STATEMENT OF FACT 


Appellant, as a result of an alleged incident 


Wednesday, November 22, 1967, about 10:00 P.M., was 
charged, in a petition filed in the Juvenile Court 
a week later, as follows: 
iphat said child...unlawfully assaulted 
Joseph Tate with a dangerous weapon, that 
is a knife, contrary to and in violation 
of 22 D. C. Code 502 (1967) 
(2) Said child...by force and violence 
and against resistance and by putting 
in fear, stole and took from the per- 
son and from the immediate actual 
possession of Joseph Tate, property 
of Joseph Tate...contrary to and in| 
violation of 22 D. C. Code 2901 (1967)" 
On November 22, 1967, Thanksgiving Eve, three 
| 
friends, Stanley Warren, Jerome Cook, and Gregory 
Henson stopped by 1331 Belmont Street, Northwest, to 
take Appellant James Edward Coward to a party in the 
i 
same block. He wasn't ready, so they watched him put 
on dark trousers and a blue jacket, then they all went 
on to the party. It was a large one and the four 
friends did not know all the party-goers, but some 


they knew by nick-names. | 
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When the party ended, about 9:00 p.m., &@ group 
decided to go on to Francis Junior High School at 24th 
and N Streets, Northwest, to & second party. They 
departed in small groups. The four friends with Paul 
Frazier, George Neal, Michael Leroy Robinson, and 
Alvin B. Clark went over to New Hampshire Avenue, 
Northwest, via 13th, U, 14th, and Swann Streets. At 
New Hampshire some teen-agers went south on the east 
side of the street and some on the west side, There 
were other people on the street, automobile traffic, 
and cars parked along both curbs. 

What happened at New Hampshire and S is not clear 
from the testimony. One witness testified Coward 
tried to cross New Hampshire from east to west to 
join a group on the west walk, was almost hit by @ 


car going northeast, and traded insults with the 


driver, Joseph Tate, and his passenger, Oliver Hinton; 


that three teen-agers from the west-walk joined the 
argument, attacked Tate, followed him into an are& 
beside an apartment house where they beat, stabbed, 


and robbed him. The passenger ran away. 


-22- 


Appellant Coward said he crossed to the west) watk 
on New Hampshire and went south a block or 80 where he 
met an earlier group coming back north because they 
learned the school party was over. As they came 
back toward S they saw the struggle in the street. 
Appellant Coward crossed New Hampshire behind Tate's 
car in order to get his jacket which he had given to 
one of the boys at the party. Having obtained his 
jacket, he met another friend in front of the Embassy 
on the east corner of Q Street, Northwest, and New 
Hampshire, then the two boys went back to R,over to 
17th and down toward Corcoran Street, Northwest, where 
they were picked up by the police and returned to the 
scene of the fight. The driver had pointed out to the 
police as one of those present a boy who came back for 
a coat. (Mar. 7, 1969, TR. 10, 19) Before that, 
however, Tate had already identified among George Neal, 
Alvin B. Clark, and Michael Robinson, two males as 
those who had stabbed and robbed him. Appellant Coward 


was in a police van, and Hinton did not identify nor see 


Coward as being present (Mar. 7, 1969,TR.16). At the trial, 


however, on March 14, 1968, Hinton, the passenger, 


testified that two boys came up on his side of the 
car, he got out and ran away after one of the boys 
“smacked him". Appellant testified there were two 
boys his height and build named Little John and 
Michael Robinson near the passenger side o& the car. 
The complaining witness, Joseph Tate, testified 
three boys ran out between parked cars, forced him 
to stop, yanked his door open, pulled him out, and 
started to beat him. He tried to escape, but ran into 
a dead-end area beside an apartment house, was over@ 
taken, stabbed, knocked down, and robbed, that the 
boys ran away. Later the police arrived with three 
teen-agers, two of whom he identified as his assailants; 
then he pointed out another he had seen near the car 
and an officer chased him. Tate did not see him 


again that evening. 
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The opinion of the United States Supreme Court 
in In re Gault, 387 U. S. 1 (1967), established 
clearly that juveniles are among those persons who 
may not be deprived of liberty without due process, 
who enjoy the right to be informed of the nature and 
cause of the accusation against them, and who are 
entitled to the equal protection of the Taree Appellant 


respectfully submits that due process to which he is 


entitled by the Fifth and Fourteenth Amendments to 


the Constitution includes the presumption of innocence, 


the privilege against self-incrimination, adequate 
notice of the charge against which he must defend 

and conviction of the crime charged only by proof 
beyond a reasonable doubt. Moreover, it is reversible 
error to find him delinquent on the basis of a new 
charge drawn from the evidence produced at trial, 

not all of the elements of which have been established 


by any evidence whatever . 
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LACK OF ADEQUATE NOTICE OF THE CHARGE 
USED TO CONVICT AS REQUIRED BY THE DUE 
PROCESS CLAUSE OF THE FIFTH AND FOURTEENTH 
AMENDMENTS OF THE CONSTITUTION IS REVERS IBLE 
ERROR. 
At the end of the trial,the Court switched from 
the theory of Appellant's assault with a deadly weapon 
on Joseph Tate to 2 theory of aiding and abetting others 
in an assault on Joseph Tate or to the lesser included 
offense of assault on Oliver Hinton. Appellant was not 
charged with violating Title 22-105 (D. C. Code 1967 ed.) 
the aiding and abetting statute, nor was he charged 
with simple assault, the lesser included offense of 
Title 22-504 (D. C. Code 1967 ed. ). 
The fact that he was found not guilty of both 
the assault with a deadly weapon and the robbery, 
because both offenses actually took place in an alley 


and there was "no direct evidence” that linked Appellant 


“going into the alley" or having taken money from 


Joseph Tate, the Complainant, Lr. 29 and 33], wpuld 


seem to obviate a finding of simple assault as & lesser 
included offense within the knife attack in the allov. 


oe ee eee 
1/ The victim of the knife attac« testified clearly that 
there were three boys who attacked him in the alley and 
that Appellant Coward was not one of them. (TR. 8, 10, 
20,22]. 
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Both robbery and assault with @ deadly 
weapon are crimes requiring proof of the element of 
specific intent. As pointed out in the footnote, 
there was no testimony or evidence of such intent 
to implicate Appellant. Rather the fact that he did 
not go into the alley (Tate testified that he —- 
not one o& the three boys who followed him into the 
alley, [IR. 8, 10, 20, 22] actually raises presump- 
tion of lack of intent to commit any such offense, 
including aiding and abetting. In Sellers v. District 
of Columbia (D. C. Mun. App. 1958),143 A. 2d 96, the 
conviction was reversed where the evidence did not 
comport with that of a case tried on the theory of 
aiding and abetting. Appellant says that Nocatee 


in his trial 
of the discrepancy of the evidence adduced/ and the 


charge he successfully defended, his conviction, too, 


should be reversed. 

Since Appellant was found not guilty of both 
assault with a deadly weapon and robbery, because he 
was not in the alley where those crimes were com- 


mitted, it is difficult to see he. he could have been 


found guilty of simple assault on John Tate, the lesser 
included offense, from the evidence the Government pro- 
duced. The Court's finding as to this is unclear: 

‘The Court finds it is not assault with a 

dangerous weapon occurring when he [Joseph 

Tate] was approached. This is under ‘simple 

assault’ only, instead of ADW in the alley 

and robbery in the alley. All right, the 

Court! will change the finding in the first 

Count and finds him 'guilty' of "simple assault’ 

instead of ‘assault with a dangerous 

weapon....' " [TR. 33] 

Considering the fact that a few moments pre- 
viously the Court had said to Appellant, "You were not 
actually identified by the Complainant in this case; 
although you were identified as being a participant in 
this affair by the principal party who was sitting on 
the passenger side of the auto” [fR. 29] what did the 


Court mean? It could have meant assault on Hinton, a 


crime with which Avpellant was not charged, but hardly, 
2/ 


as Judge Cayton inferred, aiding and abetting the 
first assault on Tate when the latter was pulled from 
the car, because Appellant was alleged to be near t*e 


automobile on the passenger side. Judge Cayton's 


2/  =In_xe Coward (D.C.C.A. 1969) 254 A. 24430. 
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acknowledgement: "In a criminal action under the same 


facts, the discrepancy between the crime alleged and 


that found would be a matter of serious concern," at 
732, indicates that he, too, was uncertain what the 
Juvenile Court meant. Appellant submits that where 
the liberty of a juvenile is at stake in a delinquency 
proceeding concerning & charge which would be a felony 
if committed by one over 18 years of age, @ juvenile 
is entitled to the same "precision required in 
criminal indictments and conformity of the evidence 
thereto" despite the fact that juvenile actions are 
considered in the nature of civil commitment proceedings.” 
In his case, Appellant submits the notice set out 
in the petition charging the offenses, assault with 
@ dangerous weapon and robbery, did not meet ie 
test set out by Judge Cayton: namely,"notice must be 
sufficiently explicit to enable the juvenile to defend 
intelligently," much less that set down by the Supreme 
Court in Gault, cit. supra at 33: "notice which would 
be deemed constitutionally adequate in a civil or 


iminal proceeding" (emphasis added). Appellant's 
grimina’ 
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petition, see supra Pp. _20_ and Record p. » notify 
Appellant only of assault with a deadly weapon and robbery, 
namely violations of 22 D. C. Code 502 and 2901 (1967). 
There is no mention of either 22 D. C. Code 105 or 504. 
Under the circumstances, how can such notice be deemed 
constitutionally adequate for even & civil proceeding? 
The name of the intake officer cannot overcome the 
constitutional deficiencies of the mtice, for the 
investigation he is required by law to make concerns 
"the home and environmental situation of the child, his 
previous history, and the circumstances that were the 
subject of the information". 16 D. C. Code 2302. 


This usually takes the form of examination of the P. D. 


380, ate a firsthand interview with complaining 
3 


witnesses. However, in this case, the investigation 

report which recommended petitioning showed that the 

intake officer did not investigate the circumstances 
4] 


personally. 


————E——E—ee Paes a 
3/ Statement of Edgar Silverman, Director of Social Work 
at the Juvenile Court, made at the Juvenile Court Pratice 
Institute, November 21, 1969, Mayflower Hotel, Washington,D. Cc. 


4/ His Report of Preliminary Investigation to the Director of 
Social Work shows the following boxes checked (1) Examination 

of Court Records, (2) Interview with Respondent, parents (3) 

Preliminary investigation of home and environmental situation 

and (4) Examination of Complaint [PD 380]. 
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Moreover, Judge Cayton admits the futility of expecting 


to get "additional information from the intake officer 
ee on waite the futibity, of ¢ ect 
wr Gaying "the intake officer iSconceived of Siient se 
a ere clon from the intake oer 
exact’ rolé in the crime, and misplaced him in refer 


: : - ; iseer mis ived appellant's 
whezaxe™. See, 254 A. 2d 30-3. as 


exac §ydge Oram W. Ketcham, oa ean WER heiese 
e&@hgel and the Juvenile court" Xt the Juvenile Court 
Prati¢e “Institute at the Mayzlower” Etet on Yoveuber 
Pp F969, stressed the eee Bee oe accuracy 
Reaiefcing the petition and ioe hold = S probabie 
G@duse ‘hearing to narrow ste igsGees, fects ine nied 
em ete ‘germ P. D. 380, SScing holding 2 PESDSE ned 
and’ Sworn to by the arresting police Me FECES form 
woe te’ presented to the Intake Geer and besstence 
pwxistant Corporation Counsel es init syitee 
prestmably after the Intake igi lOE* Bre BSunaey investi- 
gaeszon.- “The ‘detention heaving rou! grove by iniglesing. 
eneGsmBaSE a probable cause Searing, Pee ep Ene mS 
plea dnd a decision on detention?” ints cou S566 sepple- 
mented possibly by trial discovery” EUS, MCSE ESS Es “Chat 
hé“would have benefitted greatly by Tach a 1 Silks Sal 
meagRe name of the witness, Oliver nites a8 foe! *s ari 
= would = 


cencatiy by such & procedure. 


aide. Hinran. was not given 
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on the petition. Binkley v. State (. Ct. Neb. 1692). 
34 Wed. 757, 52 ¥. W. 708, holds that a party eceused of 
cctne stoald be advised in advance of che witnesses We 
will testify egeinst hin, so that he may be prepered to 
wet theie testimony as he may suppose it will Dee There 
Chief Jodge Maxwell said: 


“Guilt is not to be established by mere compas Cure 

er suspicion however strong. All experience has 

shown that a party may be wholly inmocent of the 

of which he is accused although 
asy be against him. The law, therefore, to guard 
t injustice requires that the offense be 

established by evidence beyond & reasonable doubt. 

matter not only to & party but te 
from the 


and cast a cloud upon his 
his relatives and 


friends: 
guthorize the state in doing this there should 
be no reasonable doubt of guilt”. 


Appellant gubaits that thet statement is equally 
egua when applied to minors with the single change ef 
the vere "¢glon” to “delinquent”. As to the importance 
ef notice of the exact charge, see Snyder v- Mass gc wepe Shs 
ast 0. 5. 97, 127 and 136, (1934). In Bis dissent there, 
Justice Roberts said: 

mynere the conduct of a trial is involved he 

of the Fourteenth Amendment is... 


thet the result, whatever it be, shall be 
fin a fair wey. Procedural due process has to 
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| 
do with the manner of the trial...dictates 
that in the conduct of judicial inquiry 
certain fundamental rules of fairness be 
observed, forbids the disregard of those 
rules, and is not satisfied, though the | 
result is just, if the hearing was unfair.” 
| 
See also, DeJonge v. Oregon, 299 U. S. 353, 362 
(1967); Commonwealth v. Komatowski (S. Ct. Pa, 1943) 
347 Pa. 445, 32 A. 2d 905, 909, 910; Cole v. Arkansas, 
333 U. S. 196, 201, (1948); Im re Oliver, 333 U. S. 


257, 273, 278 (1948); Thompson v. City of Lousiville, 
362 U. S. 199, 206; Application of Hesse (S. Ct. Galif. 


1955) 45 Cal. 2d 171, 288 P. 245, 7. Diaz-Rosendo v. 
F. 2d 941,944 


United States, (9 Cir. 1966), 364/; and Specht v. 


Patterson, 386 U. S. 605, 610 (1967). 


To sustain a conviction on grounds not charged 


in the petition, grounds of which appellant Coward 

had no notice or for which he had no opportunity to 
prepare deprived him of that due process guaranteed 

by the Fifth and Fourteenth Amendments to the Consti- 
tution and denied him the notice of the specific charge 
as well as a fair trial contrary to the Sixth Amendment. 
Appellant was not tried for, nor prepared to defend 
himself against, a charge of simpie assault on an 


unnamed party, nor 2 charge of aiding and abetting. 


Sas 


Appellant submits there was substantial evidence to 


support 2 reasonable hypothesis of innocence. 


Ti. A FINDING OF "GUILT BY ASSOCIATION" A NON- 
STATUTORY NOR COMMON-LAW OFFENSE, BASED 


ON PRESENCE AT THE SCENE OF THE CRIME IS 
REVERSIBLE ERROR. 


Judge Cayton in his opinion affirming the judgment 
of the trial court against Appellant Coward said in his 
first paragraph that it was based on "a finding that 
he had aided and abetted the commission of a crime”. 
254 A. 2d 730, 731. Then, later he said the trial 
judge "held that neither allegation had been proved 
but found instead that appellant had been an acces~ 
sory to the lesser crime of simple assault" based on 
"appellant's participation in the overall assault," 
telling appellant that"...when you are with a group 
of boys who commit an offense, you are just as "guilty' 
as they are." That statement of the trial judge is 
a perfect definition of the non-crime of "guilt by 
association”. See, McClard v. United States € 8 Cir. 


——————————— 


1968), 386 F. 2d 495, 504, 505. 
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To be guilty of aiding and abetting there has to be 
some overt act. Davis v. United States (D.C. cir. 1966), 
124 U. S. App. D. C. 134, 362 F. 2d 9653 Long v- United 
States (D. C. Cir. 1966), 124 U. S. App. D. C. 14, 360 
F, 2d 829. Ramirez v. United States (9 Cir. 1966), 363 
F. 2d 33, 34; Diaz-Rosendo v. United States (9 cir. 
1966), 364 F. 2d 941; Stevens v. United States (D. C. 
Cir. 1963), 115 U. S. App. D. C. 332, 319 F. 2d 7333 
Kemp v. United States (D. C. Cir. 1962), 114 0. S. App. 
D, C. 88, 311 F. 2d 774; Allen v. United States @. ¢. 
Cir. 1958), 103 U. S. App. D. C. 184, 257 F. 2d 188; 
Egan v. United States (D. C. Cir. 1923), 52 App. D. C. 
384, 287 Fed. 958; Hicks v- United States, 150 U. Ss. 
442 (1893). 

Moreover, criminal intent is a erereqatetees Masters 
y, United States (D. C. Cir. 1914), 42 App. D. ¢. 350, 


355; Morisette v. United States, 342 U. S. 246, 250-252, 


> 
263, 274, (1952), as well as foreknowledge of the end 


sought by the principal 


ee 
5/ To omit the necessity of intent would deprive & defen- 
Zant of the benefit of the common law presumption of 
innocence. Any inference or conclusive or irrebutable as 
resumption of intent not only would eliminate intent as an 
element of an offense but would conflict with the over- 
riding presumption of innocence. ibid, P. 274, see infra. 
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actors, and the aider and abettor must intentionally 


participate to some slight degree in the known end 

or in the result which is the natural or probable con- 
sequence of the act he assists. "A petition based 

fin a violation that requires criminal intent can not 
result in a finding of delinquency when the conduct 
was (either) unintended...." In re Winburn (S. Ct. 
Wis. 1966), 32 Wis. 2d 152, 145 N. W. 2d 178, 184. 
The fact-finder would have to find that Appellant 
Coward had prior knowledge that three boys intended 
to waylay any automobile not just this particular 
one, drag out the driver, assault him with a knife, 
and rob him. There was no evidence of any kind that 
Appellant or any other witness knew or had previously 
seen or heard of anyone possessing a knife or knew 

er heard of any such plot. The fact-finder would 
also have to find, in order to determine Appellant was 
an aider and abettor, that after he saw the attack 

on Joseph Tate, and became aware of the potential 
escalation of events, he followed the group into the 


alley, lending active support to the fray by blocking 
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escape or at least shouting encouragement. There 
was no testimony to that effect from any source, 
including the complaining witness, the one in the 
best position to know what happened. 

At the very least the fact-finder would have 
to find that Appellant should have known that the two 
teenagers who were actually identified as the sseaulters 
and thieves were likely to use excessive force. There 
was no proof that Appellant knew the alleged culprits 
even slightly, much less well. (See instruction to 
jury in is v. United States, cit., supra, at 135; 
and the dissent of Judge Burger; Hye and Nissen v. 
United States, 336 U. S. 613, 619 (1949). As in 
Kemp, cit. supra, at 816, a conclusion of guilt here 
as aider and abettor could be reached only by imper- 
missible speculation. The Government did not prove 
in every material part the case set out in the 
petition (in fact Appellant was acquitted of both 


counts in the petition: namely, assault with a 


deadly weapon and robbery), nor did it prove every 


element of the offense of aiding and abetting beyond 
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a reasonable doubt. [March 28, 1969, TR. 33). In 
actuality, there was no shred of testimony that 
Appellant Coward committed any act or used any words 
of encouragement to aid or abet the attack on Joseph 
Tate, nor was there any evidence on which to base a 
conspiracy. To convict, the Government had to prove 
intent and conspiracy--it could not infer it. Hicks 
y. United States, cit. supra, at 450. 

In Appellant Coward's case evidence of an alleged 
conspiracy was at most circumstantial. In that situ- 
ation dve process for Appellant required for a con- 
viction that "the evidence be strong enough to 
exclude every other reasonable hypothesis than the 
guilt” of Appellant of the precise conspiracy charged: 
namely, to aid and abet an assault with a dangerous 
weapon on one Joseph Tate. Cf. Brooks v. United States 
(9 Cir. 1947), 164 F. 2d 142. 

Justice Roberts, in discussing legislative pre- 
sumptions, in Tot v. United States, 319 U. S. 463, 


467-469 (2943) said: 


er ny 7 
6/ But see, Glasser v. United States, 315 U. S. 60, 

80 (1942) wherein Justice Murphy held that "a common 
purpose and plan may be inferred from a "development 
and a collocation of circumstances." Me 
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"In many circumstances courts hold that proof of 
the first fact furnishes a basis for inference . 
of the existence of the second....The due pro- 
cess clause of the Fifth and Fourteenth Amend- 
ments set limits upon the power of Congress or 
that of a state legislature to make proof of 
fact or group of facts evidence of the existence 
of the ultimate fact on which guilt is pre- 
dicated. The first test of validity of a 
statutory presumption is the rational con-. 
nection between the facts proved and the fact 
presumed and the inference of the one from 
proof of the other must not be arbitrary — 
because of lack of connection between the tvo 
in common experience", 


In a concurring opinion Justice Black added that 
the procedural safeguards found in the Consticotion 
and in the Bill of Rights contemplate that where guilt 
is in issue, a verdict against a : 


Defendant must be preceded by the introduction 
of some evidence which tends to prove the | 
elements of the crime charged. Compliance 
with these constitutional provisions, which 
of course constitute the supreme law of the 
land, is essential to due process of law, and 
a conviction obtained without their observance 
cannot be sustained." ibid, at 473. 


Judge Streissguth in State v. Kelly (S. Ct. Minn. 
1944), 218 Minn. 247, 15 N. W. 2d 554, 557, 560, 561, 


pointed out that statutes creating rebuttable pre- 


sumptions of fact or prima facie proof are sometimes 
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unconstitutional because they violate due process, deny 


equal protection of the laws, deprive the accused of 


presumption of innocence, oF compel testimony against 


oneself. Their purpose is to make possible conviction 
where proof of guilt is lacking. However desirable 
the purpose, it must not be accomplished by illegiti- 
mate means. ‘We should keep in mind," he said, not 
only the guarantees of due process Hut also such 
fundamental ‘rights as the presumption of innocence 

and proof beyond a reasonable doubt which though not 
expressly enumerated therein are 23 much s part of 

the constitution as though expressly set out.” He. 
opposed courts permitting the presumption of inno- 
eence to be indirectly destroyed, in the absence of any 
evidence of guilt, by declaring certain facts to be 
prima facie evidence of guilt when those facts are 
neither criminal in themselves nor indicative of the 
existence of any criminal act or intent. See also, 
People v- ‘Terra; 303 N. Y¥. 332, 334 (1951): The pre- 
sumptive device provided may not be employed to relieve 
the prosecution of its burden of proving guilt beyond a 
Baeconabte doubt; Stump v. Bennett (8 Cir. 1968), 398 


F, 2d 111. 
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Though the Respondent was acquitted in Guy ve 
Doescnet (S. ct. Neb. 1968)» 183 Neb. 557, 162 N. We 
2a 524, because of lack of evidence, Judge MeCown 
held that the unexplained presence of an andividual on 
a pudlic sidewalk in the vicinity of the piace where 
se crime has peen committed at & time shortly after- 
ward is insufficient to carry the burden of proof 
no matter which standard is applied 4n Juvenile | 
Court: 


evidence is not sufficient 
raict unless circumstances 
prove such a nature 
and so fr that the con- 
clusion re only one 
that can fai 
where several 


on the 4nferences whi 
The test to deter- 
tial 
cution is whether 
ending to ¢ 


ery ra hypo 

or gu 5 An ajudication of delinqu 

on & specific ¢ e of misc 

be affected DY eve 

favorable circumstanc 
wv at 52) 


explained..-- [emphasis 


Appellent Coward asks why the explained presence of an 
sndividuel in the vicinity of a place where a crime nas been 


committed at a time shortly afterward is not also “insuffi- 


efent to carry the burden of proof” no matter which standard 


-4)- 


of? proof is applied. He was there because he came back to 
get his jacket. This was verified by Joseph Tate, the com- 
pleining witness, who said he pointed out to the police the 
boy who came back for his coat as one of those present. 
[March 7, 1968 R,10, 19] 
Incidently, Hinton, the passenger, would not testify to how 
the boy who "smacked" him was dressed, whether he wore & 
coat or jacket. Hinton just said he wore dark elothes. 
[March 14, 1968, TR. 2] 


See also, United States v- Adams (D. C.'N. Y. S. De ae 


293 F. Supp. 726, 782-783. 

Not all the judges of the Juvenile. Court are pore to 
bring a child within the jurisdiction of the Court by the 
ruse of aiding and abetting. Judge Ketcham, in an unpub- 
lished opinion in In the Matter of Michael David Barnes 
(Docket No. 69-0601-J), when he found at trial that the 
Government had proved neither charge of assault with a deadly 
weapon nor first cegree murder, granted Respondent's Motion . 
for Judgment of Acquittal on poth of those counts. He re- 
fused to find Respondent guilty of either assault with 6 
gun and/or murder in the first degree just because Respon- 
dent admitted participating in the immediately prior rob- 
pery, because factually Respondent did not kill while perpe- 
trating a robbery. Moreover, there was no proof that Re-- 
spondent in any way assisted the penser who assaulted and 


shot the victim immediately after the robbery. 
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me Court found that Section 22-105 (De c. Code 1967 


ea.) is & rule of procedure intended for the prosecution 
of criminal offenses in adult courts and " aeclined to apply 
that rule of criminal procedure to Respondent's factual 
situation 4n order "to impute to Respondent complicity in 
yr guilty knowledge of the assault upon and shooting of the 

victim." The Court pelteved that each youth should ve held 
accountable for his own actions-<no more, no less. Hence, 
there was no justification for rules of imputed guilt, legal 
presumption or felonious assumption in Juvenile ‘court neariNngs » 
citing Peo le v. Roper 
which 31s° rejected th 
a4ntent , malice, Of other elements of crime, 
felonious intent or evil mina” be evidenced : the acts 
er the juvenile. | 

In many respects, Appellent Coward's case “4s on on all- 
fours with that of Michael David Barnes. Appellant, LOO, 
was acquitted of two co ounts of assault with a dangerous 
weapon and robbery: The Government “too argued nis guilt 
Tpecause he was there". Nor was there any evidence that 
Appellant was even present at the spot where eather the as- 


sault with & geadly weapon OF the popdery occurred. 


III. 
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reference as it fully set out herein the arguments on this 
Point - and developed in the Brief of Appellant, 
Rufus Jo! No. 23,276 (D.C.C.A. 4722). He submits that 
due process requires that the quantum of. proof necessary for 


conviction OF 2 criminal offense is that beyond a reasonable 


llant Coward adopts 4s his ow and incorporates vy 
reference 2s if fully set out herein the arguments on this 
Point 3 stated and developed in the Brief of Appellant, 
Rufus Jonnson, No. 23,276 (D.C.C.A. 4722). 
Cc. THE SUPREME COURT'S INSISTENCE IN THE GAULT CASE 


Appellant Coward adopts as his own and incorporates by 
reference as if fully set out herein the arguments on this 
ana developed in the Brief of Appellant, 
Rufus Jonnson, No. 23,276 (D.C.C.A. 4722). Appellant Coward 
would call to % attention of this Court that the lower 


Court nas consistently refused to weigh the reality and signt- 


ficance of the Gault opinion clinging to its original opinion 


fin In In re 


—aSeer 
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juvenile was entit led to due process but would not admit 
that due process 4ncluded the beyond & reasonable doubt stan- 
dard; and in four cases this year: In re miss, 253 A. 2d 
789; In the Matter of Wendall Hill 253 A. 2d 7925 In re 
Jonnson, 253 A. ed 462; and In re Coward, 254 A. 2a 730. 
The lower court has yet to meet four square the significance 
given to due process for juveniles by In re Gault. eit. supra. 
D. FUNDAMEN PART ee PROTECT 
Appellant Coward adopts as his own and incorporates by 
reference as if fully set out herein the arguments on Point 
D stated and developed in the Brief of Appellant Rafus. 
Johnson, No. 23, 276 (D.C. C.A. 4722). 


The trial Judge when counsel discussed the Urdasek 


opinions which adopted tne reasonable doubt standard, stated: 


he agreed with that opinion, but had to follow the District 
of Columbia Court of Appeals. {March 28, mace TR. pp 26- 
27.) ! 

Appellent urges this Court to conform the standard of proof 


4n juvenile cases with the realities of the situation. 


Urbasek V- Tllinois (S. Ct. Til. 196 a 
30 Tll. od 535, 232 N. BE. ad 716. 


ant Coward adopts 


Appell 
fully set out neret 


reference as if n the arguments 
Point E as stated e Brief of Appellant, 


Rufus gohnson (No. 23 


and developed in th 
276 (D.C.CoA- 4722)2/ 


¢ urief of Appellant, Rufus Johnson, 


9 For text 9 
See Attachment. 


1. Appellant respectfully subsite thes “atgple 
assault” under the facts of this case can sot be @ 
lesser included offense within “assault with a deadly 
weapon on one Joseph Tate", when there is as : 
evidence that Appellant Coverd laid a finger on Tate, 
“chrev 2 punch" in his direction, or thet he was 
even on the driver's side of the car in the oteest. 
The only evidence remotely comecting him with 
“sieple assault” was that of Oliver Minton, the 
passenger, who said Appellant “smacked hin”, chewgs 
his identification was inconclusive. Woreover, 
Appellant was not charged with siuple assault o ons 
Oliver Rinton. | 

Nor does Appellant understand how he could be 
found guilty of simple assault on Tate just became 
he wes on New Hampshire Avenue, Northwest, whether 
beside the passenger door of the vehicle or behied 
che car, es a basis for the finding of guilt of — 


eiding and abetting. There wes no evidence to 
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sustain a conviction of either felony, namely, assault 
with a dangerous weapon or robbery, and enly dubious 
evidence of 2&2 misdemeanor, namely, simple assault. 
Moreover, there was no overt act to which any felonious 
intent could be attrébuted. Hence, the evidence was 

insufficient to support the finding of the ctime of 
aiding and abetting, also an offense with which he 
wes not charged. Appellant, prays this Court to 
reverse the finding of guilt because ef lack of 
adequate notice of either charge: 1t.e. siuple 
assault or aiding and abetting. 

2. Appellant respect fully Sates that this 

Court may not sustain 2 conviction erroneous ly 


secured ca one theory, namely, "guilt by association”, 


hesed on presence at the scene of the misdemeanor, 


on the conjecture that the result would have been 
just the same if the correct theory, namely, simple 


assauit on one Oliver Hinton, had been applied. 


oe 


6/ See People v. Roper, Sit: supra at 176. 
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A minor, no more than an adult, should not have to 
answer for an offense by loss of liberty, weil 
tried and convicted in conformity with law. Rence 
Appellant prays this Court to reverse the finding 
of guilt, because of presence at the scene of an 
offense. : 

3. Appellant respectfully submits thet this 
Court must determine that that “fundamental fairness,” 
which has been accorded minors in past delinquency 

that the. 

proceedings, includes and requires /due process 
granted to all persons by the Fifth and Fourteenth 
Amendments of the Constitution demands that a finding 
of guilt in a juvenile delinquency proceeding must 
be based on proof beyond a reasonable doubt. Hence 
Appellant's conviction, being based on a preponderance 


of the evidence alone, must be reversed. 


MARIE S, KLOOZ | 

Counsel for Appellant 

NEIGHBORHOOD LEGAL SERVICES 

1353 1/2 You Street, N. W. 

Wash: ton, D.C. 20009 

265 - 1955 
December 12, 1969, 
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CERTIFICATE OF SERVICE 
I hereby certify that two copies of the fore- 
going Brief and Attachment (Brief of Rufus Jobpsca, 
No. 23, 276 (D. C. C. A. 4722) were delivered by 
hand to Leo N. Gorman, Esquire, Assistant Corporation 
Counsel, District of Columbia, to the District Building, 
14th and E. Streets, Northwest, Washington, Dd. c. this 


18th day of December 1969. 


neg LOE 


MARIE S. 
Counsel for Appellant Coward 


